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C o n t r a c t  p r o v i d i n g  a u t o m a t i c  data  p r o c e s s i n g  
equipment  and re la ted s o f t w a r e  and s e r v i c e s  on 
a n e g o t i a t e d  basis under  " p u b l i c  e x i g e n c y "  
e x c e p t i o n  to formal a d v e r t i s i n g  s h o u l d  n o t  have 
been f o r  l o n g e r  p e r i o d  t h a n  was n e c e s s a r y  to  
cover u r g e n t  need. GAO recommends t h a t  con- 
t rac t ing  agency  n o t  e x e r c i s e  r ema in ing  o p t i o n s  
in c o n t r a c t .  

NCR C o r p o r a t i o n  ( N C R )  and Genera l  Sys tems C o r p o r a t i o n  
(GSC) protest  t h e  Federal  Maritime Commission 's  ( t h e  Com- 
m i s s i o n )  award of a cont rac t  f o r  p r o v i d i n g  automatic d a t a  
processing equipment  and  r e l a t ed  s o f t w a r e  and s e r v i c e s  t c ?  
Sperry Univac. The p r o t e s t e r s  a l t e r n a t i v e l y  c o n t e n d  that: 
(1) t h e  Commission i l l e g a l l y  invoked s e c t i o n  1-3.202 of t3.e 
F e d e r a l  Procurement  R e g u l a t i o n s  (FPR) (1964  ed. ,  amend. 
192), t h e  p u b l i c  e x i g e n c y  e x c e p t i o n  to  t h e  requirement f o r  
formal a d v e r t i s i n g ,  t o  n e g o t i a t e  award o f  t h e  contract;  
( 2 )  t h e  contract  awarded t o  S p e r r y  Univac s h o u l d  n o t  have 
c o n t a i n e d  o p t i o n s  since it was n e g o t i a t e d  on  t h e  bas i s  of 
p u b l i c  e x i g e n c y ;  and  ( 3 )  t h e  Commission d i d  n o t  a c c u r a t e l y  
describe to  t h e  protesters  t h e  n a t u r e  o f  i t s  n e e d s  during 
n e g o t i a t i o n s ,  a n d ,  t h e r e f o r e ,  t h e y  were d e n i e d  a n  opgor-  
t u n i t y  to  compete on a n  e q u a l  b a s i s  w i t h  o t h e r  o f f e r o r s  and,  
i n  par t icu lar ,  w i t h  S p e r r y  Univac.  

The protests are s u s t a i n e d .  

The record s h o w s  t h a t  t h e  Commission h a s  been  supp l i e r i  
- NCR-manufactured computer  hardware ,  s o f t w a r e ,  and re la ted 

s e r v i c e s  by GSC for t h e  p a s t  5 years.  The computer  s y s t e z  
was used p r i m a r i l y  to  a i d  t h e  Commission i n  v e r i f y i n g  t k e  
f i n a n c i a l  r e s p o n s i b i l i t y  o f  s h i p s  e n t e r i n g  p o r t s  of t h e  
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United Sta tes  and s e r v e s  as  a data  bank for  m a i n t a i n i n g  
f i n a n c i a l  i n f o r m a t i o n  on p a r t i e s  engag ing  i n  f r e i g h t  f o r -  
ward ing  and allows t h e  C o m m i s s i o n  t o  i d e n t i f y ,  cross- 
r e f e r e n c e ,  and a c c o u n t  f o r  a p p l i c a n t s  wh ich  want t o  be 
l i c e n s e d  by t h e  Commission. GSC had been  awarded i ts  con- 
t ract  o r i g i n a l l y  o n  a s o l e - s o u r c e  basis.  The Commission 
d e t e r m i n e d  t h a t  t h e  s e r v i c e s  had become too c o s t l y  unde r  
GSC's c o n t r a c t  and t h e  Commission decided to  a t t e m p t  to 
o b t a i n  t h e  s e r v i c e s  o n  a more economica l  basis  upon e x p i r a -  
t i o n  of G S C ' s  c o n t r a c t  on September 3 0 ,  1982. T o  t h i s  e n d ,  
t h e  Commission dec ided ,  on  Apr i l  23, 1982, t o  s o l i c i t  
c o m p e t i t i v e  p r o p o s a l s  from a number of s u p p l i e r s .  

The Commission a r g u e s  t h a t  it was f u l l y  j u s t i f i e d  i n  
n e g o t i a t i n g  t h i s  c o n t r a c t  ins tead of p r o c u r i n g  it th rough  
formal a d v e r t i s i n g .  The C o n m i s s i o n  r e p o r t e d  to  our O f f i c e  
t h a t ,  "Because f o r m a l  a d v e r t i s i n g  procurement  p r o c e d u r e s  
would n e c e s s a r i l y  r e s u l t  i n  a l a p s e  i n  t h e  a g e n c y ' s  ADP 
[ a u t o m a t i c  da t a  p r o c e s s i n g ]  programs w i t h  a r e s u l t i n g  
adverse impact  o n  e s s e n t i a l  agency  m i s s i o n s ,  i t  w a s  n o t  can- 
s i d e r e d  d v i a b l e  a l t e r n a t i v e . "  Accord ing  to t h e  Commission, 
GSC w a s  u n w i l l i n g  t o  en ter  i n t o  a s h o r t - t e r m  c o n t r a c t  which 
would allow s u f f i c i e n t  t i m e  f o r  f o r m a l  a d v e r t i s i n g  of this 
r e q u i r e m e n t .  The  Commission a r g u e s  t h a t  i t  had o n l y  t h r e e  
avai lable  choices: (1) a g a i n  n e g o t i a t e  a s o l e - s o u r c e  con- 
t r a c t  w i t h  GSC; ( 2 )  n e g o t i a t e  o n l y  w i t h  s u p p l i e r s  of NCR 
equ ipmen t ;  or ( 3 )  n e g o t i a t e  w i t h  a s  many d i f f e r e n t  s u p p l i e r s  
as t i m e  would allow. The t h i r d  o p t i o n  was chosen .  

The protesters a r g u e  t h a t  GSC had o f f e r e d ,  p r i o r  t o  
e x p i r a t i o n  o f  its c o n t r a c t ,  t o  c o n t r a c t  w i t h  t h e  Commission 
for 1 a d d i t i o n a l  y e a r  a t  a c o n s i d e r a b l e  s a v i n g s  when com- 
pared to  G S C ' s  t h e n  c u r r e n t  c o n t r a c t  terms. According t o  
t h e  protesters ,  t h i s  o f f e r  e l i m i n a t e d  any  u rgency  and ,  
t h e r e f o r e ,  a n  award based on  t h e  p u b l i c  e x i g e n c y  e x c e p t i o n  
to formal a d v e r t i s i n g  w a s  n o t  j u s t i f i e d .  GSC also conter,ds 
t h a t  t h e  C o m m i s s i o n  d i d  n o t  p r o p e r l y  p l a n  f o r  t h e  compet i -  
t i v e  p rocuremen t  of these computer  needs  and s h o u l d  n o t  have 
waited u n t i l  A p r i l  1982 b e f o r e  a s s e s s i n g  its b u d g e t a r y  con- 
s t r a i n t s  and how b e s t  to  f u l f i l l  i t s  c o m p u t e r - r e l a t e d  
needs.  Thus, G S C  c o n c l u d e s  t h a t  t h e  Commission created any  
u rgency  and s h o u l d  n o t  be allowed t o  u s e  urgency  as j u s t i f i -  
c a t i o n  f o r  n e g o t i a t i o n  i n s t e a d  of f o r m a l  a d v e r t i s e m e n t  of 
this procuremen t .  T h e  p r o t e s t e r s  a l s o  con tend  t h a t  t h e  
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c o n t r a c t  awarded t o  Sperry Univac s h o u l d  n o t  have  i n c l u d e d  
a n y  o p t i o n  p e r i o d s  because i n c l u s i o n  o f  a n  o p t i o n  p r o v i s i o n  
in a c o n t r a c t  awarded unde r  a p u b l i c  e x i g e n c y  j u s t i f i c a t i o n  
is improper. 

I n  o u r  view,  t h e r e  is merit to  t h e  p r o t e s t e r s '  argument  
that  t h e  c o n t r a c t  awarded to  S p e r r y  Univac s h o u l d  n o t  have 
c o n t a i n e d  o p t i o n  p r o v i s i o n s .  T h i s  p rocuremen t  was conduc ted  
u n d e r  n e g o t i a t e d  p r o c e d u r e s  w i t h o u t  formal a d v e r t i s i n g  unde r  
a u t h o r i t y  of 41 U.S.C. S 252(c)(2) (1976) because of t h e  
Commiss ion ' s  d e t e r m i n a t i o n  t h a t  t h e  p u b l i c  e x i g e n c y  would 
no t  permit t h e  d e l a y  i n c i d e n t  t o  f o r m a l  a d v e r t i s i n g .  The 
Commission has i n d i c a t e d  t h a t  it needed a term beyond t h e  
September 3 0 ,  1982, expirat ion date  of t h e  GSC c o n t r a c t  to 
have  s u f f i c i e n t  t i m e  t o  p r o c u r e  by f o r m a l  a d v e r t i s i n g .  
Bowever, t h e  c o n t r a c t  awarded by n e g o t i a t i o n  c o n t a i n e d  an  
i n i t i a l  p e r i o d ,  from the June  23 ,  1982, award u n t i l  
September 30,  1982, f o r  computer  i n s t a l l a t i o n  and t e s t i n g ,  
a first y e a r  o p t i o n  fo r  per formance  and f o u r  a d d i t i o n a l  
I-year pe r fo rmance  o p t i o n s .  
u r g e n c y  t h a t  w o u l d  s u p p o r t  the f o u r  a d d i t i o n a l  1-year  
o p t i o n s .  See I n t e r n a t i o n a l  B u s i n e s s  S e r v i c e s ,  I--- I n c . ,  
8-209279.2, F e b r u a r y  8, 1983, 83-1 CPD 142; see also A l t o n  
I r o n  Works, I n c . ,  B-179212, March 6, 1974, 74-1 CT1'2r: 
m e F f o r e ,  w e  recommend by l e t t e r  of today  t h a t  t h e  
Commission n o t  exercise any f u r t h e r  options unde r  Sperry 
U n i v a c ' s  contract. 

T h e r e  does n o t  a p p e a r  t o  be any  

-- .- ------ 

I n  view of the above f i n d i n g  s u s t a i n i n g  t h e  p r o t e s t s  
w i t h  r e s p e c t  t o  t h e  o p t i o n  p r o v i s i o n s ,  w e  need n o t  c o n s i d e r  
the o t h e r  a rgumen t s  p r e s e n t e d  by t h e  p r o t e s t e r s .  

S i n c e  our d e c i s i o n  c o n t a i n s  a recommendation for 
c o r r e c t i v e  a c t i o n ,  w e  have f u r n i s h e d  c o p i e s  t o  t h e  congres -  
s i o n a l  committees r e f e r e n c e d  i n  s e c t i o n  236 o f  t h e  L e g i s l a -  
t i v e  R e o r g a n i z a t i o n  A c t  o f  1970, 31 U . S . C .  5 720 ( f o r m e r l y  
31 U . S . C .  S 1176 (1976)), which requires  t h e  s u b m i s s i o n  o f  
w r i t t e n  s t a t e m e n t s  by t h e  a g e n c y ' t o  t h o s e  committees con- 
c e r n i n g  t h e  a c t i o n  t a k e n  w i t h  respect t o  o u r  recommendation. 
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